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Running a Real Estate Office

With spring soon upon us, now is a
good time for office managers to make
sure that all management functions
are in place to facilitate success for the
agents in the office. One of the first fun-
damental objectives for an office foun-
dation is to make sure that all agents
are properly established (from an office
function and tax standpoint) as inde-
pendent contractors or employees, that
personal assistants are properly estab-
lished as either licensed or unlicensed
assistants, and that the proper struc-
ture is in place for other office staff.

Once these personnel determinations
have been made, the broker should
choose the appropriate contracts to
be used as office personnel are hired.
The salespersons' contracts will typi-
cally cover compensation, real estate
licensing requirements, board mem-
berships, compliance with applicable
laws and rules and termination provi-
sions. Because a broker’s supervisory
responsibilities are extensive, brokers
are required by Wis. Admin. Code §
RL 17.08 to develop an office pol-
icy manual to establish office rules
and procedures for handling listing
contracts, offers to purchase, leases
and other real estate documents. It is
also recommended that the manual
also cover office conduct, advertis-
ing, commissions, buyer brokerage,
selling procedures, closings, educa-
tion, use of forms and other issues.

This Legal Update examines the differ-
ences between independent contractor
versus employee staft, and the require-
ments for establishing independent
contractor status under federal and

state tax law. The use of licensed
and unlicensed personal assistants is
also reviewed, as well as The broker’s
supervision duties for office manage-
ment. In addition, general office prac-
tice considerations such as agent ter-
minations and office policy manuals
are discussed. The Update concludes
with pertinent questions and answers
from the Wisconsin REALTORS®
Association Legal Hotline.

Real Estate Personnel

Real estate agents, personal assis-
tants and office support staft will be
classified as employees or an inde-
pendent contractors in terms of
their authority to act independent-
ly and for various tax purposes.

The relationship between the bro-
ker and his or her salespersons can
be either an independent contractor
relationship or an employer/employ-
ee relationship. Independent con-
tractors, in turn, can be either com-
mon-law independent contractors or
statutory independent contractors.

The determination of whether an indi-
vidual is an employee or independent
contractor is important for several rea-
sons. Federal and state income tax is
generally withheld from wages paid to
employees, but not from compensa-
tion paid to independent contractors.
The employee /independent contractor
status also determines Social Security
and Medicare payments, federal and
Wisconsin unemployment compensa-
tion, Wisconsin worker's compensa-
tion, tax on self-employment income
and the deductibility of business
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expenses. Failure to comply with these
tax responsibilities or the misclassifica-
tion of an employee as an independent
contractor can result in the assessment
of back taxes, interest and penalties
against the broker's company and/or
the broker. Thus, it is important that
a broker's staff is correctly classified

Employees

Employees are individuals who per-
form services subject to the will and
control of an employer who has the
legal right to control both the meth-
od used and results of the services
performed. In Wisconsin, only a very
few licensed agents are employees.
Secretarial staff, receptionists and
unlicensed personal assistants, on the
other hand, generally are employees.
Employmentcontractsare notrequired
for employees such as office staff.

The employer is responsible for with-
holding state and federal income taxes
and the employee’s share of FICA —
Social Security payments and Medicare
contributions — from all wages, bonus-
es and commissions paid to an employ-
ee. The employer alone is responsible
for paying federal unemployment tax;
the employee makes no contribution.

Social Security taxes provide ben-
efits for retired workers, the disabled
and the dependents of both. The
Medicare tax is used to provide medi-
cal benefits for certain individuals
when they reach age 65. Workers,
retired workers, and the spouses of
workers and retired workers are eligi-
ble to receive Medicare benefits upon
reaching age 65. Federal income taxes
are used to provide for national pro-
grams such as defense, community
development and law enforcement.

Employees complete Internal Revenue
Service Form W-4 so the employer can
calculate how much money to with-
hold from employee wages. Income
tax is determined using the with-
holding tables in the IRS Circular
E — Employer’s Tax Guide. For Social

Security, the employer withholds
6.2 percent of the employee’s wages
and matches that amount — a total
of 12.4 percent. The employer also
matches the employee's 1.45 per-
cent Medicare — a total of 2.9 per-
cent. And the employer must pay
federal unemployment tax, which
is 0.8 percent of the first $7,000
of the employee’s wages, or $56.

The employer must deposit the
amounts withheld from employees
and the employer’s contribution to a
designated bank account on a regular
schedule — usually monthly. The IRS
will supply Federal Tax Deposit cou-
ponsshowing the employer’s Employer
Identification Number for making
deposits. Wisconsin also requires
regular deposits of state income
tax payments that were withheld.

Independent Contractors

Independent contractors are persons
who engage in an independent trade,
business or profession in which they
offer their services to the general
public. The general rule is that an
individual is an independent con-
tractor if the employer has the right
to control or direct only the result
of the work and not the means
and methods of accomplishing the
result. Many Wisconsin real estate
agents fall within this classification.

An individual’s status as an employee
or independent contractor may be
determined under common-law rules.
Under the common-law test, an indi-
vidual is an employee if the person for
whom the individual performs servic-
es has the right to control and direct
that individual, not only as to the
result to be accomplished, but also
as to the means by which that result
is accomplished. The most important
factor is the degree of control. To
help determine whether an individual
is an employee or an independent
contractor under the common-law
rules, the IRS identifies 20 factors
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that are used as guidelines on a case-
by-case basis to determine wheth-
er sufficient control is present to
establish an employer/employee rela-
tionship. See IRS Publication 15-A,
Employer's Supplemental Tnx Guide,
online at www.irs.gov/pub /irs-pdf,
plb5a.pdf, for further discussion.

Maintaining Common-Law
Independent Contractor Status

The 20-factor common-law test limits
the requirements that a broker/com-
pany may place upon its sales associ-
ates. For example, under the 20-fac-
tor test, a common-law independent
contractor generally should not be
subjected to mandatory floor time,
required meetings, or property tours,
dress codes, performance standards or
other mandatory guidelines control-
ling the manner in which the agent
performs his or her job. A statutory
independent contractor generally may
be made subject to these requirements.
All independent contractors, however,
can be required to attend training ses-
sions pertaining to real estate laws,
regulations and ethical rules because
the agent's failure to conform his
or her practice to these principles
can result in liability to the broker.

To maintain the common-law inde-
pendent contractor status, the bro-
ker should consider the following:

1. Independent contractors should buy
their own business cards, and the
use of desks, telephones and other
office equipment should be option-
al. Independent contractors should
provide and pay for automobiles,
car maintenance and insurance. The
broker can, however, require speci-
fied levels of automobile insurance
coverage.

2. Common-law independent contrac-
tors should pay their own license fees
and local board, WRA and National
Association of REALTORS® dues.

3. Common-law independent contrac-
tors are entitled only to the com-
pensation stated in their agreement
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with the broker and should be paid
only commissions. Salaries, draw
accounts, and advances have been
recognized as inconsistent with inde-
pendent contractor status.

4. A common-law independent con-

tractor can be required to follow the
policies and procedures in an office
policy manual only to the extent that
the manual sets forth procedures and
requirements the broker and his or
her company are legally obliged to
follow. Detailed rules of conduct,
for example a mandatory dress code,
are only optional suggestions and
recommendations.

5. The broker can require the use of
approved business forms by all sales-
people.

6. Floor time, sales meetings and weekly

open house caravan tours should be
optional for independent contractors.

7. The broker should not require man-
datory office routine and sales tech-
nique training programs.

8. The broker should not set minimum
earning requirements or quotas.

9. The role of a manager is generally

inconsistent with a broker's need to
maintain a lack of control over inde-
pendent contractors. Managers gen-
erally are employees with respect to
managerial activities that are subject
to the control of the owner, but may
also be independent contractors to
the extent that they engage in sales
activities.
Failure to observe all of these guide-
lines does not mean that the sales force
will automatically become employees,
but each failure to observe these prin-
ciples may contribute to an overall
picture of a broker who is controlling
the means and manner of job perfor-
mance, and may lead to the conclusion
that the salespeople are employees.

Statutory Independent
Contractors

Rather than evaluate the status of real
estate agents under the common-law
principles, brokers can take advan-

tage of the simplicity and certainty of
the statutory independent contrac-
tor classification. Real estate agents
may qualify as statutory independent
contractors under § 3508(B) of the
Internal Revenue Code for federal tax
purposes if they meet the following
three criteria: licensure, compensa-
tion based on sales or output, and a
written agreement with the person
for whom the service is performed.

The tax code actually refers to
statutory nonemployees instead of
statutory independent contractors.

Statutory nonemployees include
licensed real estate agents and indi-
viduals engaged in appraisal activi-
ties for real estate sales if they earn
income based on sales or other
output. Licensed real estate agents
are treated as self-employed for
all federal tax purposes, including
income and employment taxes, if:

Substantially all payments for their
services as real estate agents are
directly related to sales or other
output, rather than to the number of
hours worked, and

Their services are performed under a
written contract providing that they
will not be treated as employees for
federal tax purposes.

For statutory independent contrac-
tor status, the services performed
as a real estate agent must be those
activities generally associated with the
sale of real property. Such services
include appraising property; advertis-
ing and showing property; closing
sales; leasing property, and recruit-
ing, training and supervising other
agents. Services performed as a real
estate agent do not include the man-
agement of property for these pur-
poses. If there is no written agree-
ment between the broker and the
salespersons, brokers must continue
to observe the more restrictive com-
mon-law test to qualify their person-
nel for independent contractor status.
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Independent Contractor
Agreements

Broker-employers can wuse inde-
pendent contractor written agree-
ments, such as the WRA Real Estate
Independent Contractor Agreement,
to qualify their licensed salespersons
as statutory independent contractors
for federal and Wisconsin tax pur-
poses. The agreement should specify
that the agent will not be treated as
an employee for federal tax purposes,
and that substantially all of the agent’s
compensation should be commissions
earned for providing real estate ser-
vices. If there is no written agree-
ment between the broker-employer
and the salespersons, brokers/com-
panies must observe the more restric-
tive common-law test to qualify their
salespersons for independent contrac-
tor status for Wisconsin tax purposes.

Prudent practice also would dictate
a written independent contractor
agreement as evidence of the agree-
ment regarding commission fees and
rates in the event that a dispute later
arises, for example, when an agent
leaves an office with pending trans-
actions. A written agreement that is
signed when the business relationship
is commenced will alleviate disputes
upon termination of the relationship.

/2 Every REALTOR® broker/
office should have independent
contractor agreements with all
licensed salespersons and brokers
affiliated with the company to
clarify their status as independent
contractors for income tax pur-
poses. Each agreement should
specify that the agent will not be
treated as an employee for federal
tax purposes, and that substantial-
ly all of the agent’s compensation
should be commissions earned for
providing real estate services.

Qualifying agents as statutory inde-
pendent contractors will eliminate
the uncertainty of the employee/
independent  contractor  status
for real estate agents and brokers
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who would otherwise be subject
to the 20-factor common-law test.

For individual tax purposes, inde-
pendent contractors are treated as
self-employed and must file and pay
quarterly estimated income tax pay-
ments. Income from real estate prac-
tice can vary a great deal depend-
ing on the market, making it dif-
ficult to predict annual tax liability.
If estimated tax payments are not
made, the tax liability and underpay-
ment interest due when filing an
income tax return may be sizable.

Personal Assistants

If a personal assistant is an employee,
then the agent hiring the assistant
will be the employer responsible for
the same tax withholding that other
employees receive: federal income tax,
FICA (Social Security and Medicare),
FUTA (federal unemployment com-
pensation), state income tax and
state unemployment compensation.

If all of this sounds too overwhelm-
ing, the agent may have some options.
The real estate company’s accounting
department may handle the paperwork
for agents for a small fee. Another
option is to hire an assistant through
a temporary personnel agency; then
it becomes the agency’s responsibility
to handle payroll and withholding.
Or, consider outsourcing this activ-
ity to an accountant or a company
specializing in payroll administration.

If the assistant is hired as an indepen-
dent contractor, the assistant is respon-
sible for his or her tax obligations.
The broker’s only obligation is to pre-
pare an annual 1099 form showing all
monies paid to the assistant and give
copies to the IRS and the assistant.

Generally, an assistant will be consid-
ered an employee if the agent retains
the right to control what the assistant
does and how it is done. Since the
need for an assistant derives from a
salesperson’s excessive workload and

the assistant’s activities will directly
impact the salesperson’s work, the
salesperson may want to retain a
significant amount of control over
the assistant’s actions. Because of the
nature of the job to be performed,
more than likely an unlicensed assis-
tant should be treated as an employee.

Determining a Personal Assistant’s

Tax Status
Because most real estate profession-
als work as independent contractors,
it is tempting to put an assistant
in the same category. However, the
issue is more complicated for per-
sonal assistants. Real estate practitio-
ners are classified as “statutory non-
employees” by the IRS if they meet
three criteria — licensure, compensa-
tion based on sales or output, and a
written agreement with the person
for whom the service is performed.

Many practitioners wrongly assume
that personal assistants who hold real
estate licenses are automatically inde-
pendent contractors. But since they do
not contract directly with clients and,
in some cases, do not receive compen-
sation based solely on output, they
may not meet these statutory require-
ments. To determine if an assistant can
be classified as an independent con-
tractor, use these criteria from the IRS.

An assistant is probably an employee if
the answer is “yes” to any of the fol-
lowing questions:

e Is the worker required to comply
with instructions about when, where
and how to perform work?

e Is training provided to the worker?

* Are the worker’s services integrated
into general business operations?

e Must the worker render the service
personally?

¢ Does the person for whom the work
is performed hire, supervise and pay
other people to assist the person
with work?

e Are there set work hours?
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e Does the worker have a continu-
ing relationship with the person for
whom the work is performed?

e Must the worker devote substantially
full time (what is customarily consid-
ered full time in the business and the
area) to the work?

e Is the work performed on the
employer’s premises?

e  Must the worker perform services in
a set sequence?

e Must oral or written reports be sub-
mitted regularly to the person for
whom the work is performed?

e s the worker paid by the hour, week
or month?

e Are the worker’s travel and business
expenses paid for?

e Does the person for whom the work
is performed supply the tools, mate-
rials and equipment needed to per-
form the work?

¢ Can the worker be discharged at will?

e (Can the worker terminate the rela-
tionship without incurring liability?

If the answer is “yes” to any of these
four questions, it’s a good indica-
tion that the assistant may be an
independent contractor:

e Does the worker invest in facilities
used to perform the work, such as
an office?

e Can the worker realize both profit
and loss?

e Can the worker work for more than
one company at a time?

e Can the worker make services avail-
able to the general public?

An assistant may be compen-
sated with an hourly wage, a sal-
ary, a salary plus bonus or a com-
mission (must be a licensed personal
assistant to receive commission).

Unlicensed Personal Assistants

An unlicensed personal assistant gen-
erally will be classified as an employee
and may be paid an hourly wage.

Wisconsin REALTORS® Association

Compensation based on success or
sales, such as commission or bonus-
es, may be deemed illegal referral
or finder's fees or illegal fee split-
ting with a non-licensee. These
arrangements would violate Wis.
Stat. § 452.19, which permits fee
splitting only with other licensees.

Written Agreement Required for
Unlicensed Assistants
Wis. Admin. Code § RL 17.12(1)
states, “A real estate salesperson or
broker-employee, prior to employ-
ing an unlicensed personal assistant,
shall enter into a written agreement
with his or her broker-employer, set-
ting forth the duties of the unli-
censed personal assistant, the manner
in which the personal assistant will
be compensated for his or her ser-
vices and the responsibilities between
the salesperson or broker-employee
and broker-employer for supervision
of the personal assistant's activities.”

The WRA has developed a form
agreement to be used to comply with
this rule. Once completed, the form
will allow the broker to ensure that:

1. The activities being performed by the
personal assistant are appropriate.

2. That the assistant is being paid in a
manner that is consistent with state
and federal law.

3. That the activities of the personal
assistant are being properly super-
vised to ensure that any potential
problems are avoided.

The form agreement provides a useful
checklist of duties a personal assis-
tant might perform for the salesper-
son and provides a vehicle for docu-
menting how the personal assistant
will be compensated and supervised.

Open House Rule

Wis. Admin. Code § RL 17.12(2)
refers to open house regulations: “An
unlicensed personal assistant may not
assista licensee at an open house for the
sale of real estate or a business without
the direct, on-premises supervision

5

and presence of a real estate licensee,
and may not provide any services at
an open house for which a license
under ch. 452, Stats., is required.
Note: This rule does not prevent an
owner from holding an open house
for bis ov ber own vesidence, or a non-
compensated pevson, such as a velative
ov neighbor, from showing or holding
an open house on the owner's bebalf.”

Per this rule, an unlicensed personal
assistant or secretary would need to
have onsite supervision by the broker
or another real estate licensee for a
development that included real estate
and construction sales. If the secre-
tarial services were completely limited
to providing information about con-
struction contracts for a builder, bro-
ker supervision would not be neces-
sary. However, an unlicensed person
could host a broker-only open house.
§ RL 17.02(3m) defines an “open
house” as a showing of real estate
open to the public for viewing without
an individual appointment. A broker
open house is not open to the public.

Licensed Personal Assistants

All of the concerns associated
with hiring an unlicensed assistant
may be eliminated if the salesper-
son hires a personal assistant who
holds a real estate license. Using a
licensed assistant, however, raises dif-
ferent considerations. Wis. Admin.
Code § RL 17.03(2) prohibits
licensees who are employed by bro-
ker-employers from hiring another
licensee to work for them. Thus,
the licensed personal assistant must
be hired by the broker-employer.

Second, if the licensed assistant is
to engage in any licensed activities,
local board and MLS rules gener-
ally will require that dues and fees
be paid with respect to this licensed
personal assistant in the same manner
in which they are paid for licensed
salespeople. These assistants may be
employees for purposes of tax law.
Therefore, any cost-effective benefits
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anticipated to be achieved through
the use of a licensed assistant must
be evaluated in light of any potential
additional dues and payroll costs.

The WRA has developed a Licensed
Personal Assistant Agreement. The
Licensed Personal Assistant Agreement
is not required by the rules, but a
written agreement setting forth the
parameters of the relationship is cer-
tainly beneficial and recommended.
A licensed personal assistant who is
licensed under the agent’s company
may show properties, write offers, etc.,
subject to the limits of the arrange-
ment set forth in the agreement.

Broker Administrative

Responsibilities

The classification of person-
nel for tax purposes is not neces-
sarily the same as the classification
used for unemployment insur-
ance and worker's compensation.

Unemployment Insurance

The unemployment insurance (UI)
program provides weekly benefits to
eligible unemployed workers. These
benefits provide economic stability to
the workers and their families dur-

Under Wisconsin Ul law, the defini-
tion of "employee" is quite broad.
More people are found to be employ-
ees and thus eligible for UTI coverage.

Under UI law, a nine-factor test is
used to determine who is an inde-
pendent contractor. Note that this
is the same test used for establish-
ing independent contractor status
under worker’s compensation law.

Under this test, the individual must
hold or apply for an employer iden-
tification number, or file federal busi-
ness or self-employment income tax
returns. The individual must also
meet six or more of the following
eight conditions relating to an indi-
vidual’s control over his or her busi-
ness and/or the services performed:

. The individual maintains a separate
business with his or her own office,
equipment, materials and other
facilities.

. The individual operates under con-
tracts to perform specific services for
specific amounts of money, and he or
she controls the means and methods
of performing those services.

. The individual incurs the main

expenses related to the services that
he or she performs.

. The individual is responsible for the
satisfactory completion of the ser-
vices he or she contracts to perform
and is liable for a failure to do so.

. The individual receives compensa-
tion for services performed only on a
commiission, per-job or competitive
bid basis.

. The individual may realize a profit
or suffer a loss under contracts to
perform services.

. The individual has recurring business
liabilities or obligations.

. The success or failure of the indi-
vidual’s business depends on the
relationship of business receipts to
expenditures.

Brokers, however, are generally not
legally required to pay Wisconsin
UI contributions for their real estate
agents. An UI law exemption for
services provided by a real estate
agent or salesperson who is paid solely
by commission for his or her ser-
vices will make real estate agents
exempt. This exemption is stat-
ed in Wis. Stat. § 108.02(15)(k)7.

ing temporary periods of unem-
ployment and help lessen the effect
of unemployment on the local
economy. The program is financed
solely through employer contri-
butions (taxes). It is not oper-
ated as a part of the federal Social
Security system, the state worker's
compensation program or any
federal or state welfare program.

Unemployment insurance is really
a payroll tax and not insurance. Ul
is a federal-state program financed
jointly through federal and state
employer payroll taxes. The fed-
eral unemployment tax is used for
administrative expenses and federal
extended benefits costs. Wisconsin
employer payroll taxes are used to
paybenefitstounemployed workers.
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| am dedicated.
| am experienced.
| am more productive.

The CRS Designation is the symbol of

Learn more at
WWWw.Crs.com
or call

800-462-8841.

professionalism and experience in
residential real estate. More than 37,000
professionals across the country have the
education and transaction requirements
needed to be called a CRS.They earn an
average of $160,500 each year, nearly
three times more than the $38,300
earned by the average REALTOR® who
sells residential real estate.
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2 REALTOR® brokers /offices
should compensate their real
estate agents solely by commission
in order to remain exempt from
UI contributions.

Worker's Compensation

Wisconsin employers that meet specit-
ic requirements are required to carry
workers’ compensation insurance
unless they qualify for self-insured
status. Employers receive the assur-
ance they will not be sued for dam-
ages, medical care and lost wages if
their employees get injured while
working. If employees get hurt on
the job, employers can direct them
to their insurance company's work-
ers’ compensation system for quality
medical attentino, prompt payment of
benefits and an early return to work.

The Wisconsin Department of
Workforce Development has consis-
tently ruled thatreal estate salespersons
licensed to work for licensed brokers
are employees of the broker under the
Wisconsin  Worker's Compensation

Act for the following reasons:

The Wis. Stat. § 452.01(7) defines a
real estate salesperson as “any person
other than a broker who is employed
by a broker to perform any act autho-
rized by Chapter 452 to be performed
by a broker.” Wis. Stat. § 452.12(3)
provides that, “each broker is respon-
sible for the acts of any brokers, sales-
persons or time-share salespersons
employed by the broker.” All licensed
real estate salespersons are required
to work for a licensed broker. The
broker-employer is required to: 1)
supervise its salespersons and brokers;
2) provide operating procedures for
all documents relating to transactions;
and 3) be responsible for the prepara-
tion, custody, safety and corrections
of entries to control the documents.
These requirements demonstrate the
right to control the details of the
work — the key test of an employ-
ment relationship. Since the broker
is responsible for the brokerage ser-

Wisconsin REALTORS® Association

vices provided by the salesperson,
the employer/employee relationship
is clearly established. Therefore, real
estate salespersons licensed to work for
licensed brokers are employees of the
broker under the Wisconsin Worker's
Compensation Act. The DWD has
also taken the position that licensed
brokers who work for real estate bro-
kers/companies are similarly situated,
and thus also employees for pur-
poses of workers’ compensation law.

An employer becomes subject to the
Wisconsin  Worker’s Compensation
Act under Wis. Stat. § 102.04(1) and
must carry a worker’s compensation
insurance policy when that employee:

Usually employs three or more per-
sons full or part time for services per-
formed in Wisconsin. (This employer
needs insurance immediately.); or

Employs one or more full-time or
part-time employees and has paid
gross combined wages of $500
or more in any calendar quarter
for work done in Wisconsin. This
employer must have insurance by the
tenth day of the first month of the
next calendar quarter.

Generally, real estate brokers, real
estate salespersons, personal assis-
tants and office staft all are found
to be employees. Under Wis. Stat. §
102.07(4), all helpers and assistants of
“employees” are classified as employ-
ees for purposes of worker's com-
pensation, provided they are hired
with the knowledge of the employer.
Accordingly, a broker/company is
generally responsible for maintaining
worker's compensation insurance for
all personal assistants who are hired by
the broker or by the broker’s agents.

Wis. Stat. § 102.16(3) provides that
no employer may solicit, receive or
collect any money from employees
or any other persons (including real
estate licensees and assistants), or
make any direct or indirect deduc-
tion from their compensation for
the purpose of paying any worker's

compensation premiums or liability,
or recovering workers compensation
premiums that the employer has paid.
The DWD has jurisdiction to order
the employer to reimburse employ-
ees for any premiums deducted from
wages. Likewise, any agreement by
an employee to waive the right to
any compensation for the purpose
of covering worker's compensa-
tion insurance premiums is invalid.

What happens if an office doesn’t have
workers compensation for salespersons?

If there is a policy in place for the
clerical staft but not the sales associ-
ates and an associate is injured during
the course of his or her work and
while under the direction and control
of the broker-employer, the cost may
be absorbed by the broker-employer
or the associate. Medical insurance
typically would not pay for a work-
related injury. If the injury is reported
to the worker's compensation insur-
ance carrier, the carrier may pay for
the injury even though the associate
was not specifically covered by the
policy. The carrier may then go back
and try to collect the premiums the
employer-broker should have been
paying based upon the presumption
that all associates are employees for
purposes of worker's compensation.

What are the DWD penalty provisions?

A small firm with no worker's com-
pensation insurance coverage could
go bankrupt if a serious injury were
sustained. If a salesperson is seri-
ously injured, for example, during
a showing or while driving pros-
pects to a showing, and the sales-
person files a worker’s compensation
claim, the DWD will assess penalties.

Wis. Stat. § 102.82 (1) provides
that an uninsured employer shall
reimburse the department for any
payment made to an employee of
the uninsured employer from the
uninsured employer’s fund. The
fund is supported by fines collected
from employers found in violation
of the worker's compensation law.
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Wis. Stat. § 102.82(2)(a) provides
that all uninsured employers shall pay
the DWD twice the amount deter-
mined by the department to equal
what the uninsured employer would
have paid during periods of illegal
nonpayment for worker's compensa-
tion insurance in the preceding three-
year period based on the employer’s
payroll and commissions paid in the
preceding three years. Payment is
due within 30 days after the date
on which the employer is notified.
Interest shall accrue on amounts not
paid when due at the rate of 1 percent
per month. Actions to recover pay-
ment can be brought in circuit court
under this section and could amount
to tens of thousands of dollars.

22 Real estate brokers/companies
must carry worker’s compensation
insurance for the salespersons in
their firm and for persons with
broker’s licenses working in the
firm. Real estate brokers,/compa-
nies attempting to rely upon the
nine-condition independent con-
tractor exemption test should do
so cautiously and only upon the
advice of legal counsel.

More information may be obtained
from the DWD's Worker's
Compensation Division at 608-266-
1340, fax: 608-267-0394 or www.
dwd.state.wi.us/wc/. You may also
wish to speak with your insurance
representative. Contact the WRA
at 608-241-2047 for information
about the Wisconsin REALTORS®
Dividend Plan, a group work-
er's compensation plan that pro-
vides high-dividend returns on
worker's compensation premiums.

Broker Supervision
Once the broker has selected an oftice
staff and the appropriate independent
contractor agreements and employ-
mentcontracts, the brokermustaddress
his or her staft supervisory respon-
sibilities. With respect to licensed
staff members, license law estab-
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lishes several supervisory obligations
on the part of the broker-employer.

A broker-employer shall supervise the
activities of any licensee employed
by the broker-employer. Wis.
Admin. Code § RL 17.08 is entitled
“Supervision of "employees,” and it
requiresabroker-employer tosupervise
the activities of any licensee employed
by the broker-employer. Supervision
includes, but is not limited to:

¢ DProviding timely, reasonable review
of documents in the transaction file.
The supervising broker must con-
duct the review prior to the closing
of the transaction.

e DProviding salespeople with written
procedures for handling listing con-
tracts, offers to purchase and other
documents relating to transactions.

e Providing all licensees reasonable
access to a supervising broker for
purposes of consultation regarding
real estate practice issues. Agents must
have someone to turn to when they
need answers to practice questions.

* Notifying all salespeople where a copy
of the Department of Regulation
and Licensiong rules can be found.
The DRL Code Book is located online

at www.wra.org/Iegal /index.asp?

e Identifying those brokers who are
supervising agents and the agents
being supervised by those brokers in
writing.

Broker duties also include checking

the licensing status of licensed sales-

people and monitoring the transfers
and terminations of licensed staff.

Delegation of Supervisory Roles

The broker supervision rules pro-
vide the framework under which a
real estate company may assign or
delegate its supervision duties to
individuals holding broker licenses.

A broker-employer may delegate the
duty to supervise licensed employees
to one or more supervising brokers. A
broker-employer may delegate differ-

ent elements of the supervisory duties
for licensees employed by the broker-
employer to more than one super-
vising broker. For example, a com-
pany may assign one broker located
at company headquarters the duty of
reviewing all contracts and other file
documents for the entire company.
Other brokers may be assigned as
the contact for agents working in a
certain geographical area, including
those working in a branch office, in
satellite offices or from home. The
key is flexibility. As company “office”
structures become more fluid and
flexible, companies will have the need-
ed flexibility to address the various
“office” models used in the industry.

Delegation must be in writing and
signed by or on behalf of the del-
egating broker-employer, identify the
duty delegated, and be signed by
the supervising broker to whom the
delegation is made. The ultimate goal
is to clearly identify which broker is
responsible for supervising the servic-
es conducted by any individual agent.

There is no standard form for writ-
ten delegation of supervisory duties.
Ultimately, the document used to
identify the supervising brokers, their
duties and the agents being supervised
will be signed by someone on behalf
of the company and by the supervis-
ing broker. In many companies the
form will be structured as a list of
agents assigned to an office location.
The form will identify the supervising
broker for that location. Once signed
by a company representative and the
supervising broker, it could be filed
away; of course the agents in that loca-
tion should be notified if the content
of the form varies from information
previously provided to those agents.
In other companies where things are
a bit less traditional, a spreadsheet
with the company roster and columns
identifying the names of the brokers
assigned to review contracts, answer
practice questions and perform other
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duties may be prepared. Again the
form needs to be signed on behalf
of the company and all of the indi-
viduals named as supervising brokers.

No More Branch Office Rules

The definition of "branch office"
was deleted from Wis. Admin. Code
Chapter RL 17, and the requirement
for direct, full-time supervision by
a broker at each branch was deleted
from Wis. Stat. § 452.12(3)(b). Thus,
brokers are no longer required to have
a full-time broker/manager at each of
their branch offices. On-site supervi-
sion at branch offices is not required.

However, a broker is required to have
adequate supervision of all licensees,
regardless of the office location or
office configuration model used by
the company. Companies must ensure
that agents have reasonable access
to a supervising broker to consult
on real estate practice issues. It is
never proper to leave agents “on their
own” without any ability to consult
with their supervisor. Agents must
have someone to turn to when they
need answers to practice questions.

Brokers should confer with their
attorneys and implement proce-
dures to ensure sufficient supervi-
sion, guidance and communica-
tion for all business locations.

Working for More Than One
Brokerage

Occasionally, a licensee may want
to work for two different compa-
nies, perhaps because the companies
engage in different types of real estate
practice. For example, one compa-
ny may engage in residential sales,
and another company may focus on
property management. Wis. Admin.
Code § RL 17.03 gives guidelines
that make it clear that a salesper-
son’s license only allows the sales-
person to practice real estate when
employed by a broker. Since § RL
17.03(3) states that a salesperson
can be employed by only one bro-
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ker-employer at one time, a salesper-
son can only work for one company.

The rules are different for some-
one with a broker’s license, since
that person can practice as a broker
without being employed by another
broker. § RL 17.03(1) states that a
broker who is employed by a bro-
ker—employer may also engage in real
estate practice in his or her own name
if the broker obtains written approval
from the broker-employer and avoids
conflicts of interest with his or her
employment by the broker—employer.

Supervision of Teams

Agents cannot personally employ
licensed persons to engage in real
estate practice. Companies employ
these licensees and must supervise
them, even if they are assigned to a
“team.” All “team members” and per-
sonal assistants providing licensed ser-
vices must be supervised by a broker
designated by the company. The bro-
ker supervision rules allow a company
to delegate these supervisory duties
to the team leader (if he or she has
a broker’s license), but the company
remains liable for any damages arising
from the brokerage services provided
by these team members. The question
brokers must ask themselves is wheth-
er or not it is prudent to delegate
supervision of a team to a team leader.

Checking Licensee Status

Wis. Admin. Code § RL 17.07
requires the broker-employer to con-
firm that current licenses are held
by the company's licensed salespeo-
ple prior to initial employment of a
salesperson and at the beginning of
each biennial licensure period. § RL
17.07 also provides that the broker-
employer may not employ an unli-
censed sales agent. Thus, licensees
failing to complete their continuing
education requirements and renew
their licenses on a timely basis may
find themselves without employment
until the license renewal process is
completed. Failure to ensure that
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every agent has renewed his or her
license before allowing the agent to
continue to practice real estate on
behalf of the broker is a common
source of discipline by the DRL.

Independent Practice

When an individual has a broker's
license and is working as a broker/
salesperson under a broker-employer,
§ RL 17.03(1) permits the broker/
salesperson to conduct some inde-
pendent practice. To practice inde-
pendently under this rule, the bro-
ker/salesperson must have the writ-
ten consent of the employing broker
and must avoid conflicts of interest.
In addition, the broker/salesperson
may not employ other licensees in
this independent practice. Care must
be taken, however, that all of the
other normal aspects of a brokerage,
such as establishing a trust account
and observing disclosure duties, are
present. The broker-employer should
have no responsibility for the inde-
pendent practice if the broker/sales-
person establishes his or her individ-
ual operations as clearly independent,
similar to the way in which salesper-
sons engaging in personal real estate
transactions distance these transac-
tions from the company's business.

A broker owns and operates a rental
management corporation. Can the bro-
ker work for another broker-employer
and sell real estate and still be the
designated broker for her corporation?
Can the corporation have licensed

employees?

The broker can continue to operate
her rental management corporation
as an independent practice provided
she follows the rules specified in § RL
17.03(1). The DRL interprets this
rule to permit an individual licensed
as a broker and employed as a bro-
ker/salesperson by another broker-
employer to have an independent
practice conducted as a corporation
where the broker/salesperson is a cor-
porate officer, the designated broker
and the only licensee. The rental man-
agement corporation can employ only
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non-licensed personnel who can show
rental property, accept applications,
give basic information to prospective
tenants, and accept and receipt rental
deposit checks. Any negotiations of
lease terms or execution of leases must
be performed by the broker/officer.

Licensee Terminations and
Transfers

When an agent is terminated from a
brokerage firm, several issues often
arise concerning the rights, duties
and obligations of the broker and the
agent. Brokers need to be aware of
termination issues and anticipate those
problems at the beginning of the agen-
cy relationship. Advance preparation
and the creation of a clear and concise
agreement addressing termination
issues can save time, money and stress
for the broker and agent alike, as well
as help to avoid many disputes, hard
feelings and even civil litigation. The
following is a sampling of the type
of issues that a broker should con-
sider prior to any agent termination.

Commiissions for Pending
Transactions

Wisconsin real estate statutes and
administrative rules do not address
commission policies between a bro-
ker-employer and a real estate agent.
Rather, the broker’s commission pay-
ment obligation after agent termina-
tion will usually depend upon the
terms and conditions of the inde-
pendent contractor agreement or
office policy. The WRA independent
contractor agreement (WRA-ICA)
provides a staggered percentage of
compensation depending upon the
amount of work completed before
termination. The contract provides:

A. Ofter accepted and all contingencies
removed, X percent

B. Offer accepted with contingencies to
be removed, X percent

C. Offer received but not accepted,
X percent
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If there is no written agreement or
policies and procedures in place,
then past practice of the broker-
age firm or the prevailing industry
practice may be the standard used
to determine compensation. If the
parties cannot agree on the amount
of commission owed, the parties can
agree to voluntarily arbitrate the mat-
ter pursuant to Article 17 of the
REALTOR® Code of Ethics. If arbi-
tration is not a viable option, the mat-
ter may be resolved in circuit court.

Brokers should be aware that an agent
without an independent contractor
agreement can attempt to collect com-
missions after termination by filing a
claim under the Wisconsin Minimum
Wage Law. The Equal Rights Division
of the DWD analyzes the employ-
ment relationship to determine if the
agent was an employee or an indepen-
dent contractor. The DWD applies a
stiff, case-by-case, common-law test
to determine whether the agent is
truly an independent contractor. The
DWD evaluates factors such as wheth-
er the agent provides services for
more than one employer or company,
sets his or her own hours of work and
uses his or her own tools, and wheth-
er the details of the work performed
are controlled by the employer.

If the DWD determines the agent is
an employee and not an independent
contractor, it may investigate and col-
lect any commissions or wages due to
the agent. Brokers who do not use
independent contractor agreements
and written office policy manuals
addressing commissions after termina-
tion are urged to do so if they wish to
avoid investigation by the DWD and
potential prosecution and penalties.

Listings
The listing contract is between the sell-
er and the broker, and when an agent
signs a listing contract, it is done on
behalf of the broker. As a result, when
an agent leaves a brokerage firm, the
listing remains with the firm. The
listing agent’s departure does not ter-
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minate the listing or permit the agent
to take the listing with him or her.

Arguably, an agent has the right to
inform clients and customers that he
or she is no longer affiliated with the
brokerage firm, provided the notifica-
tion is done in a manner that does not
wrongfully interfere with the agency
relationship established between the
broker and the client or customer.
Standard of Practice 16-20 provides
that, “REALTORS®, prior to or after
terminating their relationship with
their current firm, shall not induce
clients of their current firm to can-
cel exclusive contractual agreements
between the client and that firm.
This does not preclude REALTORS®
(principals) from establishing agree-
ments with their associated licens-
ees governing assignability of exclu-
sive agreements,” (Adopted 1/98).

Interference with Agency

Relationships
If an agent attempts to coach a seller
into terminating a listing contract,
the agent may be committing license
law and/or ethical violations. Such
conduct may be viewed as giving legal
advicein violation of Wis. Admin. Code
§ RL 24.06(1) and Article 13 of the
Code of Ethics. It may also interfere
with the existing brokerage relation-
ship in violation of Article 16 of the
Code of Ethics. In addition, the agent
could be sued civilly in circuit court
for tortuous interference of contract.

Unless the salesperson has autho-
rization from the broker-employer,
the salesperson cannot prepare and
execute amendments canceling the
broker’s listings. The seller and the
broker-employer must negotiate any
listing terminations. DRL-approved
listing contracts state that, “Agents
(salespersons) for Broker (firm) do
not have the authority to enter into
a mutual agreement to terminate
the Listing, amend the commission
amount or shorten the term of this
Listing, without the written consent
of the agent’s supervising broker.”
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The same principle and rules also apply to
buyer agency agreements.

Return of Office Property and Agent

Expense Obligations
Ideally, termination issues concerning the
return of office property and the recoup-
ment of agent expense obligations are
matters that are addressed in the indepen-
dent contractor agreement or office policy
manual. With respect to agent expenses,
the independent contractor agreement
may be negotiated to permit the broker to
deduct expenses owed by the agent from
commissions or bonuses to be paid after
termination. Expenses may include errors
and omissions (E&QO) insurance premiums,
advertising costs, office space, telephone
service, supplies and any other expenses
that are the agent’s financial responsibility.

The written agreement should set forth
the agent’s obligation to immediately
return brokerage firm property such as all
paper and computer transactional files and
documents pertaining to listings, offers or
other contracts, and any other office files,
office policy books, company computer
files and programs, computers and other
office equipment, office keys, lock box
keys and lock boxes, signs, books, supplies,
and a copy of all prospect and referral lists
generated while working for the broker.

If these matters are not addressed in the
independent contractor agreement or the
office policy manual, the broker may have
to go to court to retrieve missing property
and recover any money owed. The lack
of a written agreement may create factual
issues and legal disputes, making it diffi-
cult to establish the agent’s responsibility.

Duty to Report Licensee Transfers
and Terminations

When a licensed salesperson is first
employed by a broker-employer, whether
a new licensee or a licensee previously
employed by another broker, the licensee
and the broker must complete and sign a
Notice of Real Estate Employment (Form
#812 - revised 11,/05). Pursuant to § RL
17.05, the salesperson/employee may act
as an agent of the new broker-employer
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when the completed notice form and a
check in the amount of $10 payable to the
DRL is mailed or delivered to the DRL.

When a licensed salesperson terminates his
or her relationship with a broker-employer,
a Notice of Termination of Employment
of Broker or Salesperson (Form #766
- revised 7/06) must be completed by
either the former broker-employer or the
terminating licensee and submitted to the
DRL within 10 days after the termination
of employment, as is required by § RL
17.06. No fee is required. These forms
are available online at http://drl.wi.gov

prof/rebr/form.htm. Broker-employers
should also notify their local boards when
a salesperson is hired or leaves the firm.

Office Policy Manuals

The broker-employer's  supervisory
duties under § RL 17.08 also include
the obligation to “provide all licensed
employees with a written statement of
procedures under which the office and
employees shall operate with respect to
handling leases, listing contracts, offers
to purchase and other documents relat-
ing to transactions.” In other words,
state law requires the broker-employer
to provide a basic office policy manual.

A basic § RL 17.08 policy manual would
include an outline of the office's policies
and procedures with respect to taking a
listing. This might include guidelines con-
cerning the use of approved listing contract
forms and any preprinted office addenda,
showing procedures, processing listings,
seller disclosure forms, etc. Procedures
regarding offers, including such things as
confidentiality, timely presentations, agen-
cy disclosure forms and counter-offers,
would also be required, as would similar
procedures for any rental listings and
lease negotiations. In addition, this basic
policy manual would include closing pro-
cedures such as responsibilities for closing
organization and document preparation.

Beyond this basic content, the scope of
an office policy manual can be enlarged
and customized to meet the needs of the
particular broker and/or company. The
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policy manual can define the respec-
tive rights and responsibilities of the
broker and the licensed salespeople,
supplementing the provisions of the
independent contractor agreement.
Specific office policies and guidelines
can include legally mandated office
rules such as sold sign procedures
and records confidentiality. Suggested
conduct and courtesy guidelines that
are not binding for common-law inde-
pendent contractors, such as dress
codes and sales meetings, can also be
included in a comprehensive manual.

Finally, an office policy manual can
be an invaluable tool for avoiding
disputes by anticipating problems and
providing mechanisms for solving or
eliminating them. This is important
for broker/salesperson commission
disputes and salesperson termination
issues, which are often the source of
controversy and prolonged dispute.

The WRA’s Office Policy Manual
Guide (2007) can help brokers write
and update their office policy manuals.
See www.wra.org/Products/results.

asp?category=%2 3 &title=office+polic

v+manual+guide&product code=&F
orceCategory=BOOKS. This Guide

provides a fairly comprehensive start-
ing place for brokers who can then add
and delete material, and modify and
expand the policies and procedures
included in the Guide to meet the indi-
vidual needs of their respective offices.

Personal Offers by Agents
Working in the Listing Office

One issue that may be critical for a
broker to address in his or her office
policy manual is how to handle agents
who want to make personal offers to
purchase on property listed by the
company. Wis. Admin. Code § RL
24.13(3)(b) prohibits a listing broker
or any of the listing broker's agents
from submitting a personal offer to
purchase on a property listed by that
broker/company if that licensee has
knowledge of the terms and con-
ditions of any pending offer. This
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means that the licensee in the listing
office can know that the listing agent
received an offer to purchase, but still
may submit his or her own offer to
purchase as long as the licensee does
not know what terms and condi-
tions are in the first offer. This rule is
intended to prevent the listing agent
or another agent in the company from
taking unfair advantage of a buyer by
drafting a personal offer to purchase
with knowledge of the terms and
conditions offered by the first buyer.
In other words, an agent in the listing
broker’s office cannot look at the price
or other conditions offered by a buyer
and then write a personal offer to pur-
chase that offers more money or bet-
ter terms. The rule also guards against
the appearance of such impropriety.

Prudent listing brokers may wish to
evaluate their office policies regarding
personal offers written by their agents
on company listings. A broker should
consider how much risk he or she is
willing to undertake and how exten-
sive any documentation or verification
procedures should be. In other words,
how much risk and fuss and paper-
work should be endured in order to
permit agents to make personal offers
on the company’s listed properties?

There are different approaches to the
problem. The broker may decide to
rely upon his or her agents to not
submit any personal offers if they
are aware of the terms or conditions
in a third-party offer. The broker
might require an agent submitting
a personal offer on a company list-
ing to sign an affidavit swearing that
the agent has no knowledge of the
terms or conditions of any pending
third-party offers. The broker could
go a step further by supplementing
the affidavit with an affidavit from
the listing agent confirming that the
agent writing the offer has no knowl-
edge of the terms and conditions of
the third-party offer. A broker might
also require any agent wanting to
make an offer on a company listing
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to clear the offer with the broker
before submitting the offer to the
listing agent. That way, the broker can
conduct his or her own investigation
and verify that the agent is unaware
of the contents of any third-party
offer. Or, the broker may decide that
the whole business is not worth the
risk, and forbid his or her agents from
submitting any offers on company
listings if there are any pending offers.

Licensee Purchase, Sales and
Rentals of Personal Real Estate

Another matter that may be impor-
tant for the broker to address in
the office policy manual is per-
sonal real estate transactions
engaged in by the broker’s agents.

Under the law of agency, the agent is
prohibited from competing with the
principal. A licensee can be either a
principal or an agent in a transaction,
but conflicts of interest occur when a
licensee tries to be both. When acting
as a buyer of real estate, the licensee is
a principal in the transaction and not
the agent for anyone. Therefore, the
buyer/licensee cannot collect a com-
mission from the seller because the
buyer/licensee cannot perform ser-
vices on behalf of the seller with undi-
vided loyalty when the licensee has his
or her own interest as a buyer at stake.
It is also inconsistent for a buyer/
licensee to act as his or her own agent
and collect a commission for repre-
senting oneself. Instead, a buyer/
licensee can negotiate a buyer's incen-
tive to be paid by the listing broker or
the seller. This incentive can be for the
amount of the co-broke commission
which would otherwise be paid to
the selling broker in the transaction.

The buyer's incentive should be prop-
erly documented in writing before
closing, preferably before the offer
to purchase is executed. An incen-
tive from the listing broker should
be documented in a separate letter or
memo because it is a separate agree-
ment between the licensee /buyer and
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the listing broker. Under the DRL's
interpretation of Wis. Admin. Code
§ RL 24.05(4), the seller also must
consent in writing to this incentive
no later than the time that the offer
is accepted. So, a recitation in the
offer regarding the incentive from the
listing broker to the licensee/buyer
may be the most efficient way to
meet this requirement and avoid any
possible DRL enforcement actions.

There is no "secret" form or language
for the incentive agreement. However,
the agreement should identify the
parties and the transaction, and indi-
cate how the incentive is earned,
when it is paid, and who will pay it.
For example, an incentive agreement
might provide, “As an inducement to
Aaron Agent to purchase the prop-
erty at 123 Main Street, Anytown,
Wisconsin, XYZ Realty, Inc., promises
to pay to Aaron Agent an incentive in
the amount of $3,000 at the time of
closing provided the closing occurs
on or before December 31, 2008.”

When drafting the offer, line 1 of
the offer should be crossed out. In
addition, the licensee must disclose
his or her licensee status as required
by Article 4 of the Code of Ethics
and Standard of Practice 4-1. In the
interest of full disclosure, the licensee
also may wish to write in the offer
that he or she is a licensed real estate
agent/broker purchasing the proper-
ty for personal use/investment/spec-
ulation/resale, as the case may be.

As an alternative, the broker of the
licensee /buyer could act as a sub-
agent of the listing broker or as
a buyer’s broker, write the offer
for the licensee/buyer, and claim
the cooperative commission as
the "procuring cause" of the sale.

If the licensee’s broker acts as a sub-
agent, the broker must fulfill his or
her normal agency duties represent-
ing the interests of the listing broker
and seller. In addition, Wis. Admin.
Code § RL 24.05(2) and Article 4
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of the Code of Ethics require disclo-
sure of the relationship between the
subagent and the licensee /buyer and
the prior written consent of the all
parties, typically obtained in the offer.

If the licensee’s broker acts as a
buyer’s broker, the broker must fulfill
his or her normal agency duties rep-
resenting the interests of the licens-
ee/buyer. Pursuant to Wis. Admin.
Code § RL 24.07(8)(a) and Standard
of Practice 16-11, the buyer’s bro-
ker must disclose the buyer agen-
cy upon first contact. In addition,
pursuant to Wis. Admin. Code §
RL 24.05(2) and Article 4 of the
Code of Ethics, the buyer’s bro-
ker must disclose the relationship
between the buyer’s broker and the
licensee /buyer and obtain the writ-
ten consent of the parties in the offer.

The broker and the licensee/buyer
may have an agreement whereby the
broker pays the licensee/buyer an
incentive, or this may be required
by the broker’s office policies and
procedures. If the buyer/licensee will
receive an incentive or any other
payment from broker derived from
the cooperative commission, the sell-
er also must consent in writing no
later than the time that the offer is
accepted to ensure no violations of
Wis. Admin. Code § RL 24.05(4). A
recitation in the offer regarding the
incentive from the cooperative bro-
ker may be the most efficient way to
meet this requirement and avoid any
possible DRL enforcement actions.

Mandatory Posters
Another important item, in addition
to the office policy manual, for office
management is compliance with the
federal and state labor laws that
require that posters be hung advising
staff about various employment and
labor laws. A Wisconsin Complete
Compliance Kit of laminated posters
complying with all applicable fed-
eral and state labor and employment
laws may be purchased from the G.
Neil Companies at www.gneil.com.
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Solicitation of Independent
Contractor Salespeople

Wisconsin law does not prohibit bro-
ker-employers from offering employ-
ment opportunities to independent
contractor salespeople working for
another broker. Because independent
contractor relationships are terminable
at will, such solicitation has not been
held to be anunlawfulinterference with
an employment relationship. On the
other hand, civil liability could result
if a broker solicited another broker's
employee /salesperson. Prudent prac-
tice suggests that brokers soliciting the
agents of another broker first identify
the agents' employment relationships.

Errors and Omissions
Insurance

Two weeks after a successful closing
there is a rainstorm, and the base-
ment floods. The buyer contacts the
seller and asks, “What’s going on
here? You didn’t say anything about
a leaky basement in your property
disclosure form.” The seller’s reply
will often involve some variation on
the theme that he did not say any-
thing about it because his salesperson
told him not to. The buyer then
sues the seller and salesperson (and
the salesperson’s firm) for misrep-
resentation. Unless the salesperson
can prove otherwise, this lawsuit will
become a matter of the salesperson’s
word against the word of the seller.

According to the NAR, nearly 70
percent of all claims against real estate
professionals are a result of misrep-
resentations concerning disclosure of
defects. And in today’s market, real
estate buyers and sellers are filing
lawsuits at an accelerating pace. Real
estate practitioners increasingly find
themselves in the crossfire of that
litigation and may come to regret it
if they do not carry E&O insurance.

E&O insurance is designed to provide
comprehensive professional liabil-
ity insurance coverage for real estate
salespersons and brokers. In essence,
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it is malpractice insurance for the real
estate professional. E&O insurance
provides coverage for errors and omis-
sions of real estate brokers and agents
in providing advice or other services
to their customers or clients. The
insurance is intended to protect bro-
kers and agents against liability claims
or lawsuits for damages caused by
errors (something they did) or omis-
sions (something they failed to do).

E&O insurance coverage also defends
the insured in lawsuits. No matter
how carefully a broker or agent does
his or her job, the real estate broker
is at risk, even from lawsuits that
may be unfounded or frivolous. Legal
expenses must be paid no matter who
wins in court, and those costs can be
devastating to a broker’s finances.
With E&O coverage, the insurance
company defends the claim, and pays
any settlement or judgment against
the insured broker up to the lim-
its of liability stated in the policy.

In addition to standard insurance
protection for errors and omissions in
providing brokerage services, E&O
insurance may provide coverage for
appraisal and property management,
lock box property damage, fair hous-
ing discrimination, regulatory com-
plaints, innocent partner fraud pro-
tection, mortgage broker coverage
and failure to advise for commercial
and residential environmental pol-
lutants including asbestos, radon and
lead. Although coverage options vary
among carriers, E&O policies gen-
erally do not cover: fraudulent and
criminal acts, insolvency, failure to
collect escrow or tax money, employ-
ment contracts, bodily injury claims,
libel, slander or defamation, pollu-
tion and toxic waste, violations of
securities law, conversion, misappro-
priation or commingling of funds,
failure to maintain adequate levels
of insurance and liability assumed
under various indemnity agreements.

Most

cies

E&O insurance
cover claims made

poli-
during
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the life of the policy, regardless of
when the alleged injury occurred.

A helpful brochure regard-
ing E & O insurance is available
at www.realtor.org/letterlw.nsf;

23e5e39594c064ee8525642¢004£2010
2652a5835187d71386257015005abb80
$FILE /Brochure.doc or see the
NAR Field Guide to Ervors &
Omissions Insurance at www.real-
tor.org/libweb.nsf/pages /fg701.

Legal Hotline Questions

and Answers

The WRA Legal Hotline receives
a variety of office practice ques-
tions. The following is a sample of
the issues raised by Hotline callers.

Can a licensee offer to donate a por-
tion of his or her commission to a non-
profit organization for each referral the
licensee receives from a member of

that organization?

It is the position of the DRL that
advertising that a portion of the
licensee's commission will be donated
to a non-profit organization or charity
in order to attract business referrals
constitutes illegal fee-splitting in vio-
lation of Wis. Stat. § 452.19. Section
452.19 limits the payment of referral
fees, finder's fees and commission
splits to other Wisconsin licensees or
persons actively engaged in real estate
practice in other states. The proposed
offer creates an advance agreement or
expectation that the licensee's commis-
sion will be split with a non-licensee.

All of the secretaries working for a tem-
porary service received a brochure from
a local builder offering $500 for any
referral resulting in the builder's con-
struction of a new house. Is this legal?
Wis. Stat. § 452.19 permits a broker
to pay referral fees and finder's fees

to other Wisconsin licensees hold-
ing active licenses. Referral fees due
to employed salespersons must be
paid to their broker-employers, while
salespersons not working for a bro-
ker-employer can be paid directly. A
licensed broker cannot offer referral
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fees to the general public. However,
there are no regulations prohibiting

a non-licensee builder from offering

a referral fee to the general public for
construction contract referrals because
this does not constitute real estate
practice and because no licensees are
involved. A construction contract
alone, not offered in conjunction with
the sale of a lot, is a contract for ser-
vices and materials, not real estate.

Is it legal for a broker to accept a
finder's fee from a FSBO?

A referral fee offered and paid by a
non-licensee to a licensed broker is
not subject to Wis. Stat. § 452.19 or
other regulation by the DRL. The
seller's referral fee can, therefore, be
accepted by the broker.

Can a broker, as a broker/owner, own
two separate real estate companies?
Wis. Stat. § 452.12(2) provides that
a corporation can be licensed if the
corporation has at least one officer
licensed as a broker. The statutes and
the DRL rules do not prohibit one
broker from being the business rep-
resentative for more than one busi-
ness entity.

What are the guidelines for salespeople
who sell and buy their own properties?

Licensees selling or buying their
own properties must comply with
Wis. Admin. Code §§ RL 24.04 and
24.05. Section RL 24.04 provides
that a licensee advertising the sale of
a personally owned property must
list the property with the broker

and advertise in the broker's name.
Alternatively, the licensee may adver-
tise the occasional sale of person-
ally-owned real estate on a FSBO
basis if the advertising indicates the
seller is a “licensee-owner.” Section
RL 24.05(2) requires that licensees
acquiring or selling real estate on their
own behalf must disclose their inter-
est to all parties to the transaction,
and § RL 24.05(3) requires licensees
to disclose any fees and commissions
received as part of the sale.
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The sales of a salesperson's person-
ally owned real estate can lead to
potential liability on the part of the
broker-employer for damages result-
ing from such unsupervised sales
activity. Section RL 17.08 requires

a broker-employer to supervise the
activities of all salespeople, but the
DRL has interpreted this rule to

be limited to only those activities
requiring licensure under Wis. Stat. §
452.01. Because this statute does not
require a license for the occasional
sales of personally owned real estate
unless there is a pattern of sales, the
DRL does not require broker super-
vision of a salesperson's personal real
estate transactions. Brokers and their
salespeople should identify in simple
memoranda those transactions where
supervision is not required.

Despite the absence of any supervi-
sion responsibilities, the broker-
employer faces potential liability
based on assumptions that may be
made by third parties dealing with a
salesperson selling or buying proper-
ty for themselves. These parties may
assume that they are dealing with the
broker through the agent instead of
with the agent on a personal basis.
The broker-employer could be liable
for errors made by the salesperson
unless reasonable steps are taken to
avoid the misconception that the
salesperson was acting as an agent of
the broker-employer.

The broker-employer can require
that all real estate activity involving
agents' personally owned proper-

ties be performed under the office's
supervision. Commission rates can
be adjusted to cover any additional
overhead or expenses incurred by the
agents in these transactions.

Alternatively, the broker-employer
can establish guidelines and safe-
guards to avoid the appearance that
the broker is responsible. The broker
may require that salespeople never
meet or telephone their “personal cli-
ents” at the broker's office and that
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the salespeople have their own busi-
ness cards and letterhead. Brokers
may also require a disclosure letter
be given to all “personal clients”
indicating there is no broker involve-
ment. Career apparel should not be
worn when doing personal work and
removable logos should be removed
from cars.

Once a broker-employer has selected
the best approach for the office, a
policy regarding the selling or buy-
ing of personally owned property
should be developed. This policy can
then be incorporated into the office
policy manual.

Broker-in-a-Box
Broker-in-a-Box is a consolidation of
products available from the WRA to
assist a broker in opening an office.
Discussion and direction are pro-
vided on securing loans, establishing
a business entity, establishing a trust
account, determining insurance needs
and trademarks, etc. A partial list
of items in the box includes: Broker
Desk Reference, Office Policy Manual,
Wisconsin Real Estate Clause
Manual, Real Estate Trust Accounts
in Wisconsin, and a Trust Account
Journal. See Item #KITBRBOX
— 2007 at www.wra.org/Products
results.asp?category=~brplsa~.

The Broker Desk Reference, which is a
component of the Broker-in-a-Box, is
a key component of the kit. It is full
of checklists, articles and resources
relating to various topics brokers
should consider in their business,
specifically, accounting, insurance,
business entities, employment law,
membership, licensing, trademarks
and copyrights. Practice-related issues
of dispute resolution and risk reduc-
tion are also addressed.
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Coverage That's:

Right For You:

Get an E&O Quote
o thutes!

And Buy Instant
Errors & Omissions
Coverage Online Today!

Q E ARL W I WISCONSIN
REALTORS"®
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(Endorsed Since 1994)

E&O program underwritten by the XL Insurance companies through Greenwich Insurance 3
Company and Indian Harbor Insurance Company. (Coverages not available in all jurisdictions.) 2071222 01
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